
Irretrievable Marriage Breakdown 

Marriage is a social union of people. People get married for various legal, social, 

emotional, financial, spiritual, or religious reasons. Marriage can be solemnized under 

different customs and traditions. When two people who feel that they can live together 

for the rest of their lives decide to tie the knot, they are bound to follow the customs and 

traditions of either of them to solemnize their marriage. Earlier people’s thinking was 

that when people are once married they are into a sacred relationship and they should 

not be separated even if they are not happy with their life. But now people’s mind-set 

has changed with the changing time. When two people who have been married have a 

reason for not staying together, they can appeal to the court for divorce. Divorce is the 

termination of marital union. After divorce the legal duties and responsibilities of the 

parties towards each other are cancelled. No longer have they had any relation of 

husband and wife. Divorce can take place based on various grounds. A couple can also 

seek divorce by mutual consent when they feel that they cannot live together or do not 

want to live together. 

Under Section 13 of the Hindu Marriage Act, there are various grounds such as adultery, 

cruelty, desertion and failure to maintain, conversion to another religion, incurable 

mental disorder, incurable mental disorder which may result in abnormally aggressive 

or irresponsible behaviour, virulent and incurable leprosy, or communicable venereal 

disease not contracted from the party filing the application or renunciation of

 worldly life. "Irretrievable Marriage 

Breakdown" is when there is no reasonable prospect of reconciliation; that no matter 

what anyone tries, it's done... finished... over; counselling will not help, discussion will 

not help, therapy will not help, a trial separation will not help, etc. Legally speaking, 

“irretrievable breakdown of marriage” is defined as: “The situation that exists when 

either or both spouses are no longer able or willing to live with each other, thereby 

destroying their husband and wife relationship with no hope of resumption of spousal 

duties.” 

“This doctrine of irretrievable breakdown of marriage is not available even to the High 

Court’s which do not have powers similar to those exercised by the Supreme Court 

under Article 142 of the Constitution,” bench comprising former chief Justice Altamas 

Kabir and Justice Cyriac Joseph, allowing the appeal of a husband, noted. 

New Zealand was the first country to accept the concept of "irretrievable breakdown of 

marriage" in The Divorce and Matrimonial Causes Amendment Act, 1920. Since then 

several countries have accepted it as a ground to seek divorce. In fact, in the United 

Kingdom, it is the only ground on which one can seek divorce. On March 23, 2012, the 

Union Cabinet approved the Marriage Laws (Amendment) Bill, 2010, by which 

"irretrievable breakdown of marriage" was included as a ground for dissolving a 

marriage under the Hindu Marriage Act, 1955, and the Special Marriage Act, 1954. 



Another area of concern has been whether the introduction of irretrievable breakdown 

as grounds for divorce would work against the interests of women, given the gender 

disparities and large number of women deserted by their husbands. It is in this context 

that the Supreme Court recently had the occasion to revisit the issue of irretrievable 

breakdown as grounds for divorce. Footnote (Vishnu Dutt Sharma versus Manju 

Sharma, 2009 (3) SCALE 425). 

In the case of Savitri Pandey v. Prem Chandra Pandey, AIR 2002 SC 591, the Supreme 

Court reiterated the need for the inclusion of irretrievable breakdown of marriage as a 

ground for divorce. The Supreme Court in Manjula v. K.R. Mahesh JT 2006 (7) SC 

220, held, the marriage has irretrievably broken down and there would be no point in 

making an effort to bring about conciliation between the parties. 

In 2003, the Supreme Court in Naveen Kohli v. Neelu Kohil, 2006(3) SCALE 252, 

recommended an amendment to the Hindu Marriage Act, whereby either spouse can 

cite Irretrievable breakdown of marriage as a reason to seek divorce. Expressing the 

concern that divorce could not be granted in number of cases where marriage were 

virtually dead due to the absence of the provision of irretrievable breakdown, the court 

strongly advocated incorporating this concept in the law in view of the change of 

circumstances. 

In India, as per Hindu culture, tradition, customs and practices, marriage are considered 

to be made in heaven. Therefore marriages in India are considered to be the highest 

form of social relationship. It gives the person who is to live with us for whole life, to 

share our good and bad times, give us support any time we need and helps in developing 

our family. We need to respect not only the person but the institution of marriage as 

well. But the manner in which the judiciary is dealing with the subject of irretrievable 

break down of marriage, it is feared that it will completely break the system of 

marriages. 

The proposal for including "irretrievable breakdown of marriage" as a ground for 

divorce was first made almost three decades ago in the Seventy-first Report of the Law 

Commission of India. 

A law of divorce based mainly on fault is inadequate to deal with a broken marriage. 

Under the fault theory, guilt has to be proved; divorce Courts are presented with 

concrete instances of human behaviour as bring the institution of marriage into 

disrepute. Once the marriage has broken down beyond repair, it would be unrealistic 

for the law not to take notice of that fact, and it would be harmful to society and injurious 

to the interest of the parties. Where there has been a long period of continuous 

separation, it may fairly be surmised that the matrimonial bond is beyond repair. The 

marriage becomes a fiction, though supported by a legal tie, by refusing to sever that 

tie, the law in such cases does not serve the sanctity of marriage; on the contrary, it 

shows scant regard for the feelings and emotions of the parties. Public interest demands 

not only that the married status should, as long as possible, and 



whenever possible, be maintained, but where a marriage has been wrecked beyond the 

hope of salvage, public interest lies in the recognition of that fact. Since there is no 

acceptable way in which a spouse can be compelled to resume life with the consort, 

nothing is gained by trying to keep the parties tied for ever to a marriage that in fact has 

ceased to exist. Human life has a short span and situations causing misery cannot be 

allowed to continue indefinitely. A halt has to be called at some stage. Law cannot turn 

a blind eye to such situations, nor can it decline to give adequate response to the 

necessities arising therefrom. The Supreme Court in Naveen Kohli vs. Neelu Kohli 

recommended to the Union of India to seriously consider bringing an amendment in the 

Hindu Marriage Act, 1955 to incorporate irretrievable breakdown of marriage as a 

ground for divorce. 

 
Again in the year 2009, the Law Commission of India suo motu took up the study of 

the subject and submitted its 217th Report on this subject. The Commission examined 

the extant legislations as well as a number of judgments of the Supreme Court and High 

Courts on the subject and is of the view that “irretrievable breakdown of marriage” 

should be incorporated as another ground for granting divorce under the provisions of 

the Hindu Marriage Act, 1955 and the Special Marriage Act, 1954. 

As per the Report, "the Hindu marriage should be allowed to be dissolved if the husband 

and wife have lived apart for a period of say five to ten years and the marriage is 

irretrievably broken down due to incompatibility, clash of personality or similar other 

reasons, as is permissible under many systems of law of advanced countries." 

Likewise, as per the current amendments, either party can present a petition for divorce 

under this new ground. Both parties however have to live apart for at least a period of 

three years before filing for divorce owing to irretrievable breakdown of marriage. 

The Marriage Laws (Amendment) Bill, 2013 As Passed By the Rajya Sabha on 

26th August, 2013: 

After Section 13B of the Hindu Marriage Act, the following sections shall be inserted, 

namely:— 

‘13C (1) A petition for the dissolution of marriage by a decree of divorce may be 

presented to the district court by either party to a marriage [whether solemnized before 

or after the commencement of the Marriage Laws (Amendment) Act, 2013], on the 

ground that the marriage has broken down irretrievably. 

(2) The court hearing a petition referred to in sub-section (1) shall not hold the marriage 

to have broken down irretrievably unless it is satisfied that the parties to the marriage 

have lived apart for a continuous period of not less than three years immediately 

preceding the presentation of the petition. 



(3) If the court is satisfied, on the evidence as to the fact mentioned in sub-section (2), 

then, unless it is satisfied on all the evidence that the marriage has not broken down 

irretrievably, it shall, subject to the provisions of this Act, grant a decree of divorce. 

(4) In considering, for the purpose of sub-section (2), whether the period for which the 

parties to a marriage have lived apart has been continuous, no account shall be taken of 

any one period (not exceeding three months’ in all) during which the parties resumed 

living with each other, but no other period during which the parties lived  with each 

other shall count as part of the period for which the parties to the marriage lived apart. 

(5) For the purposes of sub-sections (2) and (4), a husband and wife shall be treated as 

living apart unless they are living with each other in the same household, and reference 

in this section to the parties to a marriage living with each other shall be construed as 

reference to their living with each other in the same household. 

13D. (1) Where the wife is the respondent to a petition for the dissolution of marriage 

by a decree of divorce under section 13C, she may oppose the grant of a decree on the 

ground that the dissolution of the marriage will result in grave financial hardship to her 

and that it would in all the circumstances, be wrong to dissolve the marriage. 

(2) Where the grant of a decree is opposed by virtue of this section, then,— 

(a) if the court finds that the petitioner is entitled to rely on the ground set out in section 

13C; and 

(b) if, apart from this section, the court would grant a decree on the petition the court 

shall consider all the circumstances, including the conduct of the parties to the marriage 

and the interests of those parties and of any children or other persons concerned, and if, 

the court is of the opinion that the dissolution of the marriage shall result in grave 

financial hardship to the respondent and that it would, in all the circumstances, be wrong 

to dissolve the marriage, it shall dismiss the petition, or in an appropriate case stay the 

proceedings until arrangements have been made to its satisfaction to eliminate the 

hardship. 

13E. The court shall not pass a decree of divorce under section 13C unless the court is 

satisfied that adequate provision for the maintenance of children born out of the 

marriage has been made consistently with the financial capacity of the parties to the 

marriage. 

Explanation.— In this section, the expression “children” means— 

(a) minor children including adopted children; 

(b) unmarried or widowed daughters who have not the financial resources to support 

themselves; and 



(c) children who, because of special condition of their physical or mental health, need 

looking after and do not have the financial resources to support themselves. 

‘13F (1) Without prejudice to any custom or usage or any other law for the time being 

in force, the court may, at the time of passing of the decree under section 13C on a 

petition made by the wife, order that the husband shall give for her and children as 

defined in section 13E, such compensation which shall include a share in his share of 

the immovable property (other than inherited or inheritable immovable property) and 

such amount by way of share in movable property, if any, towards the settlement of her 

claim, as the court may deem just and equitable, and while determining such 

compensation the court shall take into account the value of inherited or inheritable 

property of the husband. 


